TAMUK A/E Indefinite Order Quantity Master Agreement Form 732-03-1

OGC Reviewed March 2013



CONTRACT FOR ARCHITECT/ENGINEER SERVICES

FOR MINOR REPAIR AND RENOVATION PROJECTS 


AT TEXAS A&M UNIVERSITY-KINGSVILLE

FOR FISCAL YEARS XXXXXXX
ARCHITECTURAL SERVICES

TAMUK CONTRACT NUMBER CXXXXXXX

THIS AGREEMENT made the _________ day of _______, 20___,  by and between TEXAS A&M UNIVERSITY-KINGSVILLE a member of The Texas A&M University System, an agency of the State of Texas, hereinafter called "OWNER," and XXXXXXXXXXXXX, Architects, hereinafter called the "ARCHITECT/ENGINEER" or "A/E";


WITNESSETH, that whereas the OWNER intends to require architectural studies, conceptual cost estimates for budgetary purposes, energy conservation analyses, code analyses, site investigations, and to construct, repair and renovate various Minor Projects relating to the Fields of Architecture not to exceed an aggregate total amount for construction of Four Million Dollars ($4,000,000) per fiscal year at Texas A&M University-Kingsville in Kingsville, Texas that shall be initiated during the fiscal years XXXXXXXX (September 1, 20XX through August 31, 20XX) and wherein each project will be identified by Project Specific Release Order Contract to this Contract.  This Agreement is renewable for up to two additional two-year periods.

NOW, THEREFORE, the OWNER and the A/E, for the considerations hereinafter named, agree as follows:

1.  The Owner agrees to pay the A/E to provide the professional services, furnish the information, and do other things required of the Owner, as set forth for the work and considerations as specified.

a.  For studies, conceptual cost estimates, energy conservation analyses, code analyses, and site investigations; the Owner and the A/E will agree upon the Scope of Work and the services will be provided on the basis of direct personnel expense times a multiplier not to exceed 2.75 plus reimbursables for a not to exceed amount which shall be stated in the Project Specific Release Order Contract.

b.  When the Scope of Work is clearly defined and the work to be done will result in construction, the amount available for construction will be identified by the Project Specific Release Order Contract.

c.  For instances  noted in (b) above, the basic engineering fee will be negotiated and stated in each Project Specific Release Order Contract and will range from six percent (6.00%) to ten percent (10.00%) of the amount available for construction depending on the project complexity and size.

d.  The amount due and to become to become due to be paid to the A/E under this Agreement will be paid according to the agreed upon schedule to be identified in each Project Specific Release Order Contract.

e.  The Owner will furnish the A/E a Statement of Work, Instructions to Project Engineers for the Preparation of Contract Documents, copies of available as-built drawings, and, if applicable, a site survey showing contours and utility line locations.

f.  The Owner will furnish the A/E copies of the Owner’s standard Uniform Standard and Supplemental Conditions, and certain Special Conditions, Contract Bond Forms, Instructions to Bidders, Minimum Wage Rates, and other requirements for inclusion in the Specifications.

g.  The Owner will cooperate with the A/E in keeping the size of the project within the amount available for the construction contract.

2.  The A/E agrees to perform professional services for the work and will:

a.  Attend all necessary conferences, record notes, and prepare minutes and distribute conference memoranda.

b.  After the Owner has considered and approved the A/E’s Preliminary Design and Cost Estimate, complete the properly coordinated Detailed Design drawings, specifications, and Cost Estimate.

c.  Include in the design and construction details, the full content of statutory provisions for handicapped persons as contained in Government Code, Chapter 469 and the Americans with Disabilities Act.  If applicable, the A/E will submit all required documents to the Texas Department of Licensing and Regulation as the Owner’s authorized agent and obtain the TDLR’s opinion that the facility is designed to be in compliance with accessibility standards.

d.  Include in the design and construction details, current requirements to meet the following codes and regulations.

1.  National Fire Codes

2.  Standard Building Code (for all items not covered in Life Safety Code NPFA-101)

3.  Safety code for Elevators and Escalators ANSI/ASME A17.1, A17.3
4.  Energy Conservation Design Standard for New State Buildings, 34 TAC Secs. 19.31-34.
5.  Standard Plumbing Code

6.  Building Services Piping - ASME/ANSI B31.9.

7.  Texas Accessibility Standards 

e.  Provide all review documents as required for Owner’s review.
f.  Construction plans shall be sent to: 
Carl Funk (Plan Review contact)
Sr. Consultant Engineer
FM Global
5700 Granite Parkway, Suite 700
Plano, Tx., 75025
Tel: 972-731-1669
Fax: 973-731-1800
Email: carl.funk@fmglobal.com

g.  When submitting plans:
Include the Texas A&M System Account Number (1-68099) and the institution’s FM Global Index Number (see below) on all correspondence;
Provide a brief description of the scope of work (i.e. re-roof of high bay portion of University Center at “X” University, or Sprinkler installation drawings and calculations for new construction of Psychology Building at “X” University);
Include the appropriate contacts for questions regarding the submittal (one with the contractor and another with the Texas A&M System’s FPC Department);
Send an e-mail to the FM Global Account Engineer (Mark Cordes, mark.cordes@fmglobal.com) with a brief description of the submitted plans. He will verify that the plans are received and that they are reviewed in a timely manner.
FM Global Index Number for Texas A&M University-Kingsville: 1136.53
After review, FM Global will return comments to the submitter and an copy to the TAMU System Office of Risk Management. 
Contractor or Institution responses to FM Global’s plan review comments/recommendations should be directed to Carl Funk and the engineer reviewing the plans with a copy to Mark Cordes.
h.  Provide complete sets of drawings and specifications for Owner’s records and for issue to Contractors, subcontractors, and plan rooms for bidding purposes including mailing costs.  Provide an additional five (5) sets of unbound specifications to the Project Manager (as identified in the Change Order) for use as formal contract documents.  Costs shall be reimbursable.

i.  Provide documents in similar quantity as called for in Paragraph 2(f) when separate bid packages are required for various elements of the project and for subsidiary supply and service bid packages as may be needed for complete construction.  Cost shall not be reimbursable.

j.  Attend all formal bid openings.  Prepare Attendance Record.  Record bids.  Furnish Owner with Detailed Bid Analysis within forty eight (48) hours after bid opening.

k.  Have associated with the A/E firm experienced architects and engineers for design and construction administration of all professional services work, including concept, c\preliminary, detailed design, and the construction Stage and throughout the one (1)  year guarantee period.

l.  Hold harmless and indemnify the Owner from any liability arising out of negligent acts, errors, or omissions in the performing professional services under this contract.

m.  Monitor and inspect the construction work to the extent necessary and assure that the A/E’s consultants participate to ascertain within limits of good professional practice that the work is being executed in conformity with the drawings, specifications, and the design, review the shop drawings and make recommendations on materials and equipment, and review and approve for submission to the Owner progress payment estimates for payment to the Contractor.

n.  Obtain approval of the Project Manager for any contemplated construction change prior to preparing any change documents, prepare drawings and/or specifications for approved proposed changes, submit them to the Contractor for preparation of a priced proposal, check Contractor’s proposal and recommend approval or disapproval to the Project Manager.

o.  Make inspections in the final stages of the work, advise Owner when the work is completed, and participate in the final inspection of the work with the Project Manager.

p.  Provide two paper copies and one AutoCAD copy of the record drawings at the completion of the work to show the construction as-built condition as provided by the Contractor and deliver to the Owner.  Should this Agreement be terminated prior to completion of construction, deliver to the Owner, one (1) set of record drawings at the stage of completion reached as of the date of termination.

q.  Be responsible for preparing detailed estimates at each stage of design for construction costs and for advising the Owner as to those costs.  Due to the nature of minor electrical and mechanical projects, it may or may not be possible to address the scope of the work to come within a predetermined budget.  The A/E and the Owner agree to work together to bring the total cost to the Owner within the amount available for construction contract
r.  Grant the Owner the right and a non-revocable license to use reproducible drawings and copies of all drawings, designs, reports, plans, and specifications prepared for these projects as the Owner sees fit for purposes of future additions, alterations, and/or modifications to the designed facility, and such uses shall not be considered to be infringing upon any legal right the A/E may have in such works as established by the Copyright Act of 1976 (17 U.S.C. section 101 et. Seq.).

s.  Complete total design work for each project with the number of calendar days stated in each Release Order.

3.  Changes in the Drawings and/or Specifications

a.  After approval of the preliminary design, or after award of construction contract, if the A/E is required to perform extra drafting or other incurs other expenses due to changes ordered in writing by the Owner and not the fault of the A/E, the A/E will be paid an equitable fee for such extra services and expenses.  Additional payment to the A/E for accomplishing the changes will be in accordance with an agreed fee, approved in writing by the Owner prior to the performance of the services.  The fee shall be consistent with payment terms in Paragraph 1(d) as applicable, adjusted as mutually agreed to the specifics of the services required.

b.  If the A/E is required to perform extra drafting or other expenses due to the A/E’s own errors and/or omissions in the design, the A/E will make such corrections at no additional fee or cost to Owner.

4.  Termination of Agreement

a.  This Agreement may be terminated by either party upon seven (7) days written notice should the other party fail to perform substantially in accordance with the terms of the Agreement through no fault of the other; however, such notice of termination shall have no effect if the failure to perform is curred within the seven (7) day notice period.  In the event of termination, the A/E shall be paid compensation for services performed to the termination date; however, payment shall not exceed the stipulated fee for the scheduled stage during which the Agreement is terminated.

5.  Successors and Assigns

a.  The Owner and A/E each binds themselves,  its partners, successors, executors, administrators, and assigns to the other party of this Agreement and to the partners, successors, executors, administrators, and assigns of such other party in respect to all covenants of this Agreement.  Neither the Owner nor the A/E shall assign, sublet, or transfer its interest in this Agreement without written consent of the other.

6.
Governing Law and Venue
The substantive laws of the State of Texas (and not its conflicts of law principles), USA, govern all matters arising out of or relating to this Agreement and all of the transactions it contemplates.   SEQ CHAPTER \h \r 1Pursuant to Section 85.18 (b), Texas Education Code, venue for a state court suit filed against The Texas A&M University System, any component of The Texas A&M University System, or any officer or employee of The Texas A&M University System is in the county in which the primary office of the chief executive officer of the system or component, as applicable, is located.  At execution of this Agreement, such county is Kleberg County, Texas.  Venue for any suit brought against The Texas A&M University System in federal court must be in the Houston Division of the Southern District of Texas.
7.
Severability
If any part of this Agreement shall be held illegal, unenforceable, or in conflict with any law, the validity of the remaining portions shall not be affected hereby.

8.
Insurance
	Coverage
	
	

	
	
	

	A.
	Worker’s Compensation
	

	
	Statutory Benefits (Coverage A)
	Statutory

	
	Employers Liability (Coverage B)
	$500,000 Each Accident

	
	
	

	
	
	$500,000 Disease/Employee

	
	
	$500,000 Disease/Policy Limit

	
	
	

	
	If this coverage is waived by System Risk Management, the contractor, his employees and subcontractors must sign hold harmless and indemnification agreement.
	

	
	
	

	B.
	Automobile Liability
	

	
	Owned Vehicles
	$1,000,000

	
	Non-owned Vehicles
	$1,000,000

	
	Hired Vehicles
	$1,000,000

	
	
	

	C.
	Commercial General Liability
	

	
	Aggregate Limit
	$2,000,000

	
	Each Occurrence Limit
	$1,000,000

	
	Products/Completed Operations
	$1,000,000

	
	Personal/Advertising Injury
	$1,000,000

	
	Damage to rented Premises
	$100,000

	
	Medical Payments
	$5,000

	
	
	

	D.
	Professional Liability (E&O)
	

	
	
	

	
	The Architect/Engineer shall maintain Professional Liability covering wrongful acts, errors and/or omissions, including design errors of the Architect/Engineer for damages sustained by reason of or in the course of performance of this Agreement for three (3) years after the Project is substantially complete. The Professional Liability insurance shall be in an amount based on the value in the Contract, in this case: ________________________________________ (determined by the Guidelines following the chart)
	

	
	
	

	
	Guidelines
	

	
	Project Cost
	Limits

	
	$0 - $20,000,000
	$1,000,000 each claim/ $2,000,000 aggregate

	
	$20,000,001 - $60,000,000
	$2,000,000 each claim/ $4,000,000 aggregate

	
	$60,000,001 - $90,000,000
	$3,000,000 each claim/ $6,000,000 aggregate

	
	$90,000,001 – 120,000,000
	$4,000,000 each claim/ $8,000,000 aggregate

	
	$120,000,001 – higher
	$5,000,000 each claim/ $10,000,000 aggregate

	E.
	The Architect/Engineer shall include The Texas A&M University System Board of Regents, The Texas A&M University System, the university or agency for which the Project is being constructed [and Program Manager name] as additional insured on the Commercial General Liability and Automobile Liability policies, and the Workers’ Compensation policy shall include a waiver of subrogation in favor of the Owner.
	

	
	
	

	
	Additional Endorsements
The Auto and Commercial General Liability Policies shall name the Texas A&M University System Board of Regents for and on behalf of The Texas A&M University System as additional insured.
	

	
	
	


9.
 Entire Agreement
This document constitutes the sole and entire agreement between TAMUK and A/E.  This document supersedes all oral or written previous and contemporary understandings or agreements relating to matters contained herein.  This Agreement may not be amended or otherwise altered except by mutual agreement in writing.

10 
Indemnification
A/E shall defend, indemnify and hold harmless TAMUK, The Texas A&M University System, and all of its officers, agents and employees from and against all claims, actions, suits, demands, proceedings, costs, damages, and liabilities, arising out of, connected with or resulting from any acts or omissions of A/E or any agent, employee or representative of A/E in the execution or performance of this Agreement.

11. 
Force Majeure
Neither party will be responsible to the other for losses resulting from the failure to perform any terms or provisions of this Agreement, except for payments of monies owed, if the party’s failure to perform is attributable to acts of war, riot, strike, civil disorder, or other work stoppage, fire, flood, acts of God, or any other act not within the control of the party whose performance is interfered with, and which, by reasonable diligence, such party is unable to prevent.

12.
Dispute Resolution
a.  To the extent Chapter 2260, Government Code, as it may be amended from time to time (“Chapter 2260”), is applicable to this Agreement and is not preempted by other applicable law, the dispute resolution process provided for in Chapter 2260 of the Government Code shall be used, as further described herein, by TAMUK and A/E in attempts to resolve any claim for breach of contract made by A/E:
1.  A/E’s claim for breach of this Agreement that the parties cannot resolve pursuant to other provisions of this Agreement or in the ordinary course of business shall be submitted to the negotiation process provided in subchapter B of Chapter 2260.  To initiate the process, A/E must submit written notice, as required by subchapter B of Chapter 2260, to TAMUK in accordance with the notice provisions in this Agreement.  A/E’s notice shall specifically state that the provisions of subchapter B of Chapter 2260 are being invoked, the date and nature of the event giving rise to the claim, the specific contract provision that TAMUK allegedly breached, the amount of damages A/E seeks, and the method used to calculate the damages.  Compliance by A/E with subchapter B of Chapter 2260 is a required prerequisite to A/E’s filing of a contested case proceeding under subchapter C of Chapter 2260.  The President of  TAMUK or such other officer of TAMUK as may be designated from time to time by TAMUK by written notice thereof to A/E in accordance with the notice provisions in this Agreement, shall examine A/E’s claim and any counterclaim and negotiate with A/E in an effort to resolve such claims. 

2.  If the parties are unable to resolve their disputes under subparagraph (1) of this Section, the contested case process provided in subchapter C of Chapter 2260 is A/E’s sole and exclusive process for seeking a remedy for any and all of A/E’s claims for breach of this Agreement by TAMUK.

3.  Compliance with the contested case process provided in subchapter C of Chapter 2260 is a required prerequisite to seeking consent to sue from the Legislature under Chapter 107 of the Civil Practices and Remedies Code.  The parties specifically agree (i) neither the execution of this Agreement by TAMUK nor any other conduct, action or inaction of any representative of TAMUK relating to this Agreement constitutes or is intended to constitute a waiver of TAMUK’s or the State of Texas’ sovereign immunity to suit, and (ii) TAMUK has not waived its right to seek redress in the courts.

b.  The submission, processing and resolution of A/E’s claim is governed by the published rules adopted by the Texas Attorney General pursuant to Chapter 2260, as currently effective, hereafter enacted or subsequently amended.

c.  Neither the occurrence of an event giving rise to a breach of contract claim nor the pendency of a claim constitutes grounds for the suspension of performance by A/E, in whole or in part. TAMUK and A/E agree that any periods set forth in this Agreement for notice and cure of defaults are not waived.

d.  The designated individual responsible on behalf of TAMUK for examining any claim or counterclaim and conducting any negotiations related thereto as required under §2260.052 shall be, Rachel Buentello, Executive Director of Procurement and Travel Services of TAMUK.

13.
State Contracting Requirements
a.  A/E certifies that, upon the effective date of this Agreement, either Contractor (1) is not delinquent in payment of State of Texas corporate franchise taxes, or (2) is not subject to the payment of such taxes.  Contractor agrees that any false statement with respect to franchise tax status shall be a material breach, and TAMUK may terminate this Agreement upon written notice to Contractor.
b.  A/E expressly acknowledges that a child support obligor who is more than 30 days delinquent in paying child support and a business entity in which obligor is a sole proprietor, partner, shareholder, or owner with an ownership interest of at least 25 percent is not eligible to receive payments from state funds under a contract to provide property, materials, or services until all arrearages have been paid or the obligor is in compliance with a written repayment agreement or court order as to any existing delinquency.  By executing this Agreement, Contractor certifies that the individual or business entity named in this Agreement is eligible to receive payment from the state and acknowledges that this Agreement may be terminated and payment may be withheld if this certification is inaccurate.

c.  Pursuant to Section 2252.903, Texas Government Code, A/E agrees that any payments owing to A/E under this Agreement may be applied directly toward certain debts or delinquencies that A/E owes the State of Texas or any agency of the State of Texas regardless of when they arise, until such debts or delinquencies are paid in full.  
d.  A state agency may not accept a bid or award a contract that includes proposed financial participation by a person who received compensation from the agency to participate in preparing the specifications or request for proposals on which the bid or contract is based.  The Texas Government Code requires the following statement:  “Under Section 2155.004, Texas Government Code, the vendor certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.”
e.  As an agency of the State of Texas, TAMUK is tax exempt.  Tax exemption certification will be furnished upon request.
f.  A/E agrees that in accordance with Section 2155.4441, Texas Government Code, in performing its duties and obligations under this Agreement, A/E will purchase products and materials produced in Texas when such products and materials are available at a price and time comparable to products and materials produced outside of Texas.
g.  A/E acknowledges that TAMUK is obligated to strictly comply with the Public Information Act, Chapter 552, Texas Government Code, in responding to any request for public information pertaining to this Agreement.
h.  Performance by TAMUK under this Agreement may be dependent upon the appropriation and allotment of funds by the Texas State Legislature (the “Legislature”).  If the Legislature fails to appropriate or allot the necessary funds, TAMUK will issue written notice to A/E and TAMUK may terminate this Agreement without further duty or obligation hereunder.  A/E acknowledges that appropriation of funds is beyond the control of TAMUK.
i.  A/E understands that acceptance of funds under this Agreement constitutes acceptance of the authority of the Texas State Auditor's Office, or any successor agency (collectively, “Auditor”), to conduct an audit or investigation in connection with those funds pursuant to Section 51.9335(c), Texas Education Code. A/E agrees to cooperate with the Auditor in the conduct of the audit or investigation, including without limitation, providing all records requested.  A/E will include this provision in all contracts with permitted subA/Es.
j.  A/E expressly acknowledges that TAMUK is an agency of the State of Texas and nothing in this Agreement will be construed as a waiver or relinquishment by TAMUK of its right to claim such exemptions, privileges, and immunities as may be provided by law. 
k.  This contractor and subcontractor shall abide by the requirements of 41 CFR §§ 60-1.4(a), 60-300.5(a) and 60-741.5(a). These regulations prohibit discrimination against qualified individuals based on their status as protected veterans or individuals with disabilities, and prohibit discrimination against all individuals based on their race, color, religion, sex, or national origin. Moreover, these regulations require that covered prime contractors and subcontractors take affirmative action to employ and advance in employment individuals without regard to race, color, religion, sex, national origin, protected veteran status or disability.
14.
Notices
Any written notice required by this Agreement shall be mailed first class to the address below:

TAMUK:  
Texas A&M University-Kingsville 



Room 121 College Hall



955 University Blvd



Kingsville, Texas 78363


Attention:  Rachel Buentello


(361) 593-3814 Phone



(361) 593-2719 Fax



E-mail: procurement@tamuk.edu 
A/E:
Company Name
Street Address


City, State, Zip


Attention: Company Rep


XXXXXXXX Phone



XXXXXXXXXX Fax


E-mail: XXXXXXXXXX
15.
Miscellaneous
A/E acknowledges it is informed Texas law prohibits contracts between TAMUK and its officers, and such prohibition extends to contracts with any partnership, corporation or other organization in which any such officer has an interest.   A/E and TAMUK certify (and this contract is made in reliance on such certification) neither A/E nor any person having an interest in this Agreement by, through or under A/E is an officer of TAMUK.
The Owner and A/E hereby agree to the full performance of the covenants contained herein.
16.
Access to Agency Data


As of September 1, 2021, all A&M System members must require any vendor that is authorized to access, transmit, use, or store data for the A&M member to meet the security controls the A&M member determines are appropriate. The vendor must also periodically provide the A&M member with evidence that the vendor meets the security controls required in the contract. A&M System members should consult with their IT/security teams to determine the appropriate security controls for each applicable vendor and also include the below provision in the vendor contract:

 
Pursuant to Section 2054.138, Texas Government Code, [CONTRACTING PARTY] shall implement 
and maintain appropriate administrative, technical, and physical security measures, including without 
limitation, [the security controls attached hereto as Exhibit ____, as may be amended from time to 
time] [the security controls available at _________, as may be amended from time to time] (the 
“Security Controls”), to safeguard and preserve the confidentiality, integrity, and availability of 
[MEMBER’s] data. [CONTRACTING PARTY] shall periodically provide [MEMBER] with 
evidence of its compliance with the Security Controls within thirty (30) days of [MEMBER’s] 
request.
	TEXAS A&M UNIVERSITY-KINGSVILLE

OWNER 
	 

	By ____________________________________
Jacob Flournoy
Vice President for Finance and CFO

	By _________________________________
Signature of

Owner/CEO/Partner

	
	_____________________________________

Printed or Typed Name

	  
	______________________________________

Title

	APPROVAL RECOMMENDED:  
	

	_____________________________________
Rachel Buentello
Executive Director of Procurement and Travel Services
	

	
	

	_____________________________________

Christopher Vera

Executive Director, Facilities Planning & Construction Services
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